
 
 
 
 
 

 
 
 
 
 

CARRUTHERS & ROTH, P.A. 
ANNUAL BUSINESS AND TAX SEMINAR 

December 4, 2013 
 

 
 
 

 
Elder Law Update 

 
 
 
 
 
 

J. Stanley Atwell, CPA 
Carruthers & Roth, P.A.  
235 N. Edgeworth Street 

Greensboro, North Carolina 27401 
Phone: (336) 478-1108 

Fax: (336) 478-1107 
E-mail: jsa@crlaw.com 

 
 
 
 
 
 
 
 
 



Adult Medicaid Manual MA-2240

TRANSFER OF ASSETS

I. INTRODUCTION

When an individual, legal representative, or financially responsible spouse
transfers any real property, personal property or any other assets, including
assets counted or excluded in determining Medicaid eligibility, for less than
current market value, a transfer of assets sanction may be imposed. If a sanction
is imposed the individual is ineligible for certain Medicaid covered services.

This section contains the policy and procedures for determining the following:

Individuals subject to the transfer of assets regulations,

Medicaid covered services sub]ect to the transfer of assets regulations,

Assets subject to the transfer of assets regulations,

The lookback date,

When a non-allowable transfer has occurred,

When to impose a transfer of assets sanction,

How to determine the sanction period,

Applicant/beneficiary (a/b) notification procedures.

II ~ POLICY PRINCIPLE

If an applicant/beneficiary, financially responsible spouse, or the a/b's

representative gives away or sells an asset, either countable or excluded, for less
than its current market value, the a/b may be ineligible for payment of institutional
services or in-home health services and supplies after being sanctioned for
institutional services. This includes any direct or indirect method of disposing of
an interest in an asset whether or not the asset would have been considered
excluded or exempt at the time of its disposal or transfer



For a sanction to apply, the transfer must have occurred on or after a specific
date (lookback date) The total, cumulative value of all uncompensated transfers
made within the lookback period is treated as a single transfer and a single
sanction period is calculated

III ~ DEFINITION OF TERMS RELATED TO TRANSFER POLICY

IV. TRANSFER OF ASSET RULES

This section explains to whom transfer rules apply and what assets are
considered in determining whether there is a transfer It does not matter whether
assets are owned ]ointly by the a/b and his spouse or whether the assets are
owned individually by each spouse. It also does not matter whether assets were
owned by one spouse pnor to marriage.

V. LOOKBACK DATE

The lookback date is the earliest point in time on or after which all transfers of
assets are reviewed for an a/b requesting or receiving institutional services For
applications on or after November 1, 2007, see [belowj to determine the starting
point ..For applications prior to November 1, 2007, the lookback date is 36
months prior to the starting point, except for transfers to trusts and annuities, in

which case the lookback date is 60 months pnor to the starting point

ESTABLISHlNG LOOKBACK DATE

Starting Point prior to Starting Point Starting Point
11/1/2010 11/1/2010 or later, 11/1/2012 or later

but prior to 11/1/2012

Lookback Date 3 years (36 months)
pnor to starting point
for most transfers; 5
years (60 months) for
transfers to
trusts/annuities

November 1, 2007
for most transfers, 5
years prior to starting
point for transfers to
trusts/annuities

5 years prior to
starting point for
transfers of all types.

Vll. ALLOWABLE TRANSFERS (NON-TRUSTS)
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Certain transfers are allowed. DO NOT apply a sanction to the following
transfers

A. Compensated Transfer

Real or personal property or liquid assets or income that are transferred or
exchanged in return for money or any other tangible ob]ect, service, or
benefit that is equal to or greater than the equity of the transferred asset is
a compensated transfer Refer to IX below, to evaluate transfers that may
or may not be allowed.

Some transfers that are adequately compensated may still be non-
allowable transfers because of other requirements (e g annuities,
purchases of life estates, etc.) and should be evaluated for a possible
sanction.

8. Transfer of the Homesite

1. When evaiuating for transfers, the homesite is defined as any property
in which the aid or financially responsible person has an ownership
interest and

a. Is used as his principal place of residence or the principal place
of residence of his spouse or a dependent reiative, or

b. Was used as the principal place of residence by the alb, his
spouse or dependent relative during the lookback period or

c. He intends to return to it orintended to return to it during the
lookback period.

Once ownership is established by the a/b or financially responsible
person in a new pnncipal place of residence, even if it occurs on or
after the lookback date, the former pnncipal place of residence
becomes non-homesite property

Refer to MA-2230, Financial Resources, for the definition of the
homesite and contiguous property and for policy used to determine
asset eligibility.

2. Evaluate the transfer of a homesite that was made income producing
as a non-allowable transfer Transferring the homesite afterit has been
made income producingis allowable onlyifitis transferred to a
specified person as indicated in Vl/.B.3. below

3. Transfer of the homesite without receiving compensation of equivalent
value is an ailowable transfer only when itis transferred to one of the



following:

a Legal spouse, or

b Natural, adopted, or step child under 21 at time of transfer, or

c Blind/disabled (determined by SSA) child of any age, or

d. Sibling who

(1) ls a co-owner of the home and

(2) Has been residing in the home for a penod of at least one
year immediately before the a/b entered a nursing facility or
requests CAP or PACE

e. Natural, adopted, or step child(ren) age 21 or over who:

(l) Resided in the home for at least two years immediately
before the aid entered a nursing facility or requests CAP or
PACE, and

(2) Provided care to the aib to permit him to live at home rather
than in a nursing facility throughout the 2 year penod, and

(3) Provides documentation that the adult child(ren) resided in
the home during the two years, and

(4) Provides documentation that the adult child(ren) provided
necessary care.

For example, four children rotate months living with and caring
for their mother in her home They have taken turns doing this
for three years when the mother must to go into a nursing
home. The mother transfers her home to her four children who
have taken turns living with and taking care of her This is an
acceptable transfer

C. Transfer to the Legal Spouse or Blind/Disabled Child

1. Any resource orincome transferred (in addition to the transfer of the
homesite described above) to the legal spouse or blind/disabled child
of any age is allowable.

2. The blindldisabled child must have been determined blind!Chsabled
according to SSA standards.



Vill. ALLOWABLE TRANSFERS TO A TRUST

A. Transfers to a Trust For The "Sole Benefit" of an
Allowable Person

1. Transfers by the a/b or any person with legal authority to act in
place of or on behalf of the a/b to another party for the "sole
benefit" of certain "allowable persons'* may not be sanctioned.

2. An allowable person is:

a. The a/b's legal spouse, or

b. The alb's blind/disabled (determined by SSA) natural,
adopted, or step child of any age„or

c. Other unrelated disabled individual (determined by SSA)
under age 65.

3. To be allowable, a transfer to a third party for the "'sole benefit"
must meet the following criteria:

a. The asset cannot benefit anyone in any way but the
allowable person at the time of the transfer and in the
future.

Trustee Rule The trust may provide for reasonable compensation
for a trustee to manage funds Reasonable compensation is based
on the time involved to manage the trust and the prevailing rate of
compensation Evaluate each situation on a case-by-case basis to
determine if the compensation is reasonable.

b. The transfer must be in the form of a trust document, (or
similar legal document) which legally specifies the
conditions under which the transfer was made, who can
benefit, and the amount of the benefit.

c. The trust (or legal document) must provide that the
transferred funds are spent on behalf of the allowable
person within his lifetime (except for Special Needs and
Pooled Trusts described below).

d. Determine if the beneficiary is expected to live long enough
to receive the transferred funds based on his age at the
time the trust is created and the disbursement schedule of
the funds. Use the Life Expectancy Table located
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athttp:Ilwww.ssa.aov/oact/STATSltable4c6.html to
determine the beneficiary's life expectancy at the time of
the transfer.

(1) If the funds will be spent on the beneficiary in his lifetime,
it is an allowable transfer.

(2) Count as a transfer the portion of funds not expected to be
disbursed to the beneficiary.

4. The transferred assetslincome is countable to the person for
whose benefit the assetis intended if that person applies for
Medicaid (oris part of a budget unit applying for Medicaid). Refer
to MA-2230, Financial Resources.

B.Transfers To Special Needs or Pooled Trusts

1. ln addition to transfers to trusts for the "sole benefit" described in
A. above, transfers of the a/b's assets to a Special Needs or
Pooled trust are an allowable transfer if made prior to the a/b
turning age 65, and when the terms of the trust meet all the
criteria in MA-2230, Financial Resources, XI. Any transfer made to
a Special Needs Trust or Pooled Trust after the a/b turns age 65
must be evaluated as a Transfer of Assets.

An a/b cannot establish a Special Needs trust for himself A Special
Needs trust must be established by a parent, grandparent, legal
guardian, or court

2. Forward a copy of the trust document to OMA, Third Party
Recovery Section, 250S Mail Service Center, Raleigh, N.C. 27699-
250S.

C. Purchase of An Irrevocable Burial Contract

Assets used to purchase an irrevocable burial contract are an allowable
transfer and create a trust when

l. The contract is purchased for the benefit of the a/b, his spouse,
child under 21, or blind/disabled child of any age, and

2. The contract lists each burial item and/or service.

IX. TRANSFERS THAT MAY OR MAY NOT BE ALLOWED
6



A. Annuities

Evaluate all annuities held by the a/b or the spouse of the a/b to determine
if they are a resource (See MA-2230, Financial Resources.) If the annuity
is a countable resource, do not evaluate for transfer of assets sanction. If

the annuity is not a resource, evaluate for a possible transfer of asset
following policy below Use the reference, Annuities, as a guide, located
on the DMA Medicaid Training Resources,
website, http:I/www.ncdhhs.qov/dma/countv/medicaidtrainina.htm.

EXCEPTION: Annuities purchased or changed on or after November 1,
2007, must have North Carolina's Medicaid program named as remainder
beneficiary. If an annuity does not and the a/b is otherwise eligible for
Medicaid, evaluate for transfer of assets regardless of their status as a
resource See IX.A.2. below.

The uncompensated value for sanctionable purchases of annuities that
are purchased or changed on or after November 1, 2007, is always the full

purchase pnce

1. Annuities Purchased or Last Changed Prior to November 7, 2007

a. Assets of the a/b (and those of the spouse of the a/b} used to
purchase or change an annuity pnor to November 1, 2007, are an
allowable transfer when the annuity is not a resource and.

(1}The beneficiary of the annuity is the a/b or an allowable person
described in VIII.A, above.

(2) The beneficiary is expected to live long enough to receive an amount
that is equal to or greater than the amount originally invested to purchase
the annuity

(a) Use the Life Expectancy Table, located
http I/www ssa qov/oact/STATS/table4c6 html to determine how

long the beneficiary is expected to live based on his age at the
time the annuity is purchased. There is a different life expectancy
table for women and men Round up or down to the nearest whole
number

(b} Multiply the annual amount scheduled to be paid out by the
annuity by the number of years the beneficiary is expected to live
Round to the nearest dollar This is the amount that the annuity is
expected to pay out

(c) Compare this amount to the purchase pnce of the annuity.



{d}Nfhen the amount that is expected to be paid out during the
beneficiary's life is equal to or greater than the purchase pnce of
the annuity, the a/b received fair market value for his investment.
This is an allowable transfer Do not apply a sanction. (Also, see
IX A. I.b. below.}

{e}VVhen the purchase price of the annuity is greater than the amount.
that is expected to be paid out in the beneficiary's life, the
difference between the two amounts is an uncompensated
transfer

EXAMPLES. A man, aged 65, purchases a $10,000 annuity for
himself to be paid out at an annual rate of $1,000 per year over the
next ten years. His life expectancy at age 65 is 14 96 years which is
rounded to 15 years, the nearest whole number Therefore, the
annuity is an allowable transfer

A man, age 85, purchases the same annuity His life expectancy at
age 85 is 5.19years which is rounded to 5 years, the nearest whole
number. The value of the uncompensated transfer is $5,000
($1,000 per year multiplied by 5 years)

b. A transfer to an annuity may appear to be allowable in that the
beneficiary is expected to live iong enough to receive an amount
that is equal to or greater than the amount originallyinvested The
disbursements must also be made as a stream ofincome that stays
constant orincreases or decreases in regularintervals to assure
original investment is paid out over the beneficiary's lifetime. If
disbursements are not made in this manner, the transfer may be
non-allowable.

For example, a person purchases an annuity that pays off in

minimal amounts until the end of the person's life expectancy when
it pays off in the last month This is a "balloon payment" and does
not represent a stream of income that is constant or increases or
decreases at regular intervals Evaluate the purchase of the annuity
as a transfer of assets



c. The transfer of an annuity from one owner to a non-allowable
person is sanctionable. If the pnncipal balance of the annuity was
available fo the aid at the time of transfer, the uncompensafed
value is the amount of the pnncipal balance. lf the principal
balance was nof available to the alb af the time of transfer,
sancfion the paymenfs from the annuity as a stream ofincome.

2 Annuities Purchased or Changed On or After November 0, 2007

Annuities that are purchased or changed on or after November 1,
2007, and do not meet the cntena below are considered an
uncompensated transfer for the amount. of purchase plus any
additions to the annuity Determine a sanction penod

a The following requirements apply to all annuities whether they
are determined to be a resource or not:

(1}The State of North Carolina's Medicaid Program must be named
remainder beneficiary in the first position for all annuities created
or changed on or after November 1, 2007, when the a/b is
applying for or receiving institutional services, CAP services, or
PACE services This requirement also applies to annuities held

by the spouse of the a/b Use the information obtained from
the DMA-5111, Annuity Verification Form.

(a) If there is a community spouse and/or any child under age 21 or
a disabled child of any age when the purchase or change takes
place, the North Carolina Medicaid Program may be named in

the next position after ihose individuals

(b} If the North Carolina Medicaid Program is not named as a
remainder beneficiary or not named in the correct position within

the time frames for providing necessary information, the
purchase or change to the annuity is a transfer of asseis for the
amount of the onginal full purchase price plus any additions The
amount the State of North Carolina Medicaid Program can
receive, as a beneficiary of a Medicaid beneficiaries annuities, is
limited to the amount. that Medicaid paid on behalf of the
Medicaid beneficiary

(2) Changes include any action(s) taken by an individual that
changes the course of payment of the annuity or that changes
the treatment of the income or principal of the annuity Changes
include but are not limited to

(a) Additions to pnncipal



(b) Elective withdrawals

(c) Requests to change the distnbution of the annuity

(d) Elections to annuitize the contract

Changes do not include address changes, death or divorce
of a remainder beneficiary, child turning 21 or changes
beyond the control of the individual such as change in the
policy of the issuer.

If the annuity is a countable resource, the a/b will likely be
ineligible for Medicaid due to excess resources. ln this case
no transfer of assets sanction can be applied.

b. The following requirements apply to annuities not determined to
be a resource.

('I) Assets of an alb used to purchase or change an existing
annuity on or after November 7, 2007, will not be treated as a
transfer of assets if, in addition to North Carolina's Medicaid
program named as a beneficiary, the annuity meets the
following conditions: (Note: This requirement does not apply to
an annuity held by the alb's spouse)

(a) The annuity was sold by a bank, insurance company, or
other person engagedin the business of the sale of
commercial annuities

AND

(b) The annuityis considered either:

'I) An individual retirement annuity, or

2) A deemed Individual Retirement Account (IRA)
under a qualified employer plan.

OR
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(c) The annuity is purchased with proceeds from one of the
following:

'l) A traditional lRA; or

2) Certain accounts or trusts which are treated as
traditional lRAs; or

3) A simp/Ified retirement account; or

4) A simplIfied employee pension account; or

5) A Roth IRA

NOTE To determine if an annuity is
established under any of the provisions in a.
and b above, rely on venfication from the
financial institution, employer, or employer
association that issued the annuity The burden
of proof is on the a/b or the a/b's representative
to produce this documentation

OR

(d) The annuity meets all of the following
requirements:

1}The annuity is irrevocable and does not
allow the policy holder to assign or transfer the
ownership or income of the policy to a third

party, and

2) The purchase pnce of the annuity is
expected to be paid back in full during the
actual or expected lifetime of the annuitant,
(Follow procedures in IX A.1.a.(2)above to
determine if the beneficiary is expected to live

long enough to receive full payments), and

3) The annuity provides for payments in equal
amounts during the term of the annuity, with no
deferral and no balloon payments.

(2}Annuities that are purchased or changed on or after
November 1, 2007, and do not meet the critena above are an
uncompensated transfer for the amount of purchase. Determine
a sanction period

11



8. Promissory Notes, Loans, Mortgages, or Other
Property Agreements

A promissory note, loan, mortgage, or other property agreement must
have a fair market value at least equal to the value of the transferred
asset Consider a promissory note, loan, mortgage, or other property
agreement that does not meet all the critena below a transfer of assets.

Determine the sanction penod using the remaining balance owed on the
note, loan, mortgage, or other property agreement at the date of
application for institutional services, or date CAP or PACE services are
requested.

'/. The purchase/establishment or receipt of a promissory note, loan,
mortgage, or other property agreement on or after November 1,
2007, is considered an uncompensated transfer unless the
repayment agreement meets the criteria below.

a The total value of the note, loan, mortgage, or other property
agreement is expected to be paid back in full dunng the actual or
expected lifetime of the lender/beneficiary,

Use the Life Expectancy Table located
http: //www.ssa.qov/oact/STATS/table4c6.html to determine the
lender/beneficiary's life expectancy at the time of purchase to determine if

note, loan, mortgage, or other property agreement is expected to be paid
back in full during the individual's lifetime Follow procedures in

IX.A l.a.(2) above

and

b. Repayment must be made in equal amounts during the term of
the note, loan, mortgage, or other property agreement with no
deferral payments and no balloon payments,

and

12



c. The agreement prohibits the cancellation of the balance upon
the death of the lender.

2. A purchase of a non-negotiable promissory note prior to November 1,
2007; is a transfer. Since it cannot be sold, it has no value and is
therefore uncompensated, resultingin a sanctionable transfer. Reduce
the sanction as payments are made.

C. Life Estate

A life estate is a limited interest in real property A life estate holder does
not have full title to the property, but has the right to use the property for
his lifetime or for a specified penod of time.

1. Exclude a life estate interest as an assetin determining eligibility for
Medicaid.

2. Evaluate for transfer of assets when the a/b or the a/b's spouse
transfers real property and retains a life estate (See IX.D. below for
transfers of remainderinterestin real property.)

a. The date of transfer is the day the deed is signed by the grantor,
delivered, and accepted by the grantee (See XII C below}

b The uncompensated value is the equity of the remainder interest
granted, less compensation received. Refer to MA-2230,
Financial Resources, for instructions on determining the equity
value of a remainder interest.

3. Evaluate for transfer of assets when an a!b or the a!b's spouse
transfers a life estate interest.

a The date of transfer is the day the deed is signed by the grantor,
delivered, and accepted by the grantee. (See XII below)

b Determine if fair market value was received for the life estate.
Refer to the Life Estate and Remainder interest Tables
website, https /!secure ssa. govlpoms. nsf!Inx!0501140120,

c. Multiply the tax value of the real property on the date the life
estate is transferred by the corresponding life estate value for
the age of the individual whose life determines the length of the
life estate. The result is the value of the transferred life estate.

EXAMPLE An 84 year old individual transfers his life estate
interest in a home valued at $130,000. The transfer amount is

$48,097 40.

13



$ 130,000.00Value of the home at the time the life estate was
transferred

X .36998Age 84 at time of transfer

$48,097.40 Value of the life estate at the time of transfer

d. Determine the sanction period See Xll. below.

4. Evaluate the purchase of a life estate in anotherindividual's home for a
transfer of asset sanction if the purchase date is on or after November
1, 2007, and

a. At the time of application forinstitutional services the purchaser
has not resided in the home for a period of at least 'l2

consecutive months following purchase of the life estate. The 12
months begins the date the purchaser movesinto the home and
ends on the 365th day.

Vacations, overnight visits, and acute hospital stays should not be
deducted from the 12 month period provided this continued to be
ihe individual's residence.

(1) Determine the sanction period based on the purchase price.

(2) Continue the sanction period untilitis complete even if the
person continues to reside in the home beyond 12 months.

Example. A CAP beneficiary purchased a life estate in

another's home and has lived in thai home for less than 12
months when he applied for CAP services. He has a
sanction penod of 18 months. He continues to reside in the
house beyond 12 months He is not eligible for 18 months
Continue to apply the sanction for the remaining months.

OR



b. He has resided in the home for at least 72 consecutive months
following purchase of the life estate at the time of application for
institutional services and the purchaser paid equal or more than
fair market value of the life estate. Determine the sanction
period based on the difference between the amount paid and
the fair market value of the life estate. See /X.C.5. below to
determine the uncompensated value.

5. Evaluate the purchase of a life estate in any property thatis not the
home of another indi vidua/.

a. Count any amount paid over fair market value as a transfer.

b. The value of the life estate at the time of purchase must at least
ec/ua/ the amount paid. The uncompensated value is the
purchase price minus the value of the life estate at the time of
purchase.

For example A life estate is purchased for $20,0QO The value of
the life estate is $10,000. $2Q,000 (purchase pnce) - $10,00Q
(value) = $10,0QO (uncompensated value)

D. Remainder Interest. in Real Property

7. When the alb or the alb's spouse obtains a remainder interest in

real property, determine if the value of the remainderinterestis
at least ec/ua/ to the value of the compensation given in return.

a Determine if fair market value was received for the remainder
interest

b Multiply the tax value at the time the remainder interest. was
obtained by the remainder decimal factor that corresponds to
the age of the individual whose life determines the length of
the life estate Subtract any encumbrances applicable io the
remainder interest Refer to the Life Estate and Remainder
Interest Tables website,
httus:i/secure ssa aov/norns nsf/Inx/0501140120

The result is the equity value of the transferred remainder
interest

c. Compare the equity value of the remainder interest. to the
value of the compensation received. If the compensation
received is less than the equity value of the remainder interest
received, this is an uncompensated transfer. Refer to XII.C
below to determine the length of the sanction period

15



d. The date of transfer is the date the remainder interest is
purchased

2. When the a/b or the a/b's spouse transfers a remainder interest in
real property, whether or not a iife estate interest was retained,
evaluate to determine if the a/b or the a/b's spouse received
compensation at least equal to fair market value of the transferred
remainderinterest in reai property.

E. Tenancy-in-Common Intel est

1. When the a/b or the a/b's spouse obtains a tenancy-in-common
interest in real property, determine if the fair market value of the
tenancy-in-common interest is at least equal to va/ue of resources
given by the a/b or the a/b's spouse

a Determine the value of the tenancy-common interest on the date it

is obtained. Multiply the tax value of the property at the time of
transfer by the tenancy-in-common interest in the property

b Multiply the amount of encumbrances on the property by the
tenancy-in-common interest, and subtract this amount from the
amount determined in a above The result is the fair market value
of the tenancy-in-common interest.

c. If the fair market value of the tenancy-in-common interest is less
than the value of the compensation given by the a/b or a/b's

spouse, this is an uncompensated transfer. Refer to XII.C below
to determine the length of ihe sanction period

d. The date of transfer is the date the tenancy-in-common interest is
obtained

2. When the a/b or the a/b's spouse transfers a tenancy-in-common
interestin real property, determine if the value of compensation
received is at least equa/ to fair market value of the tenancy-un-
common interest in real property.

a. Determine the value of the tenancy-in-common interest or other
fractional interest on the date of transfer/purchase Multiply the tax
value of the property at the time of transfer by the fractional interest
in the property.

b Multiply the amount of encumbrances on the property by the
fractional interest. in the property and subtract this amount from the
value determined in a above. The result is the fair market value

16



c If the compensation received is less than the fair market value of
the tenancy-in-common interest, this is an uncompensated transfer.
Refer to XII.C below to determine the length of the sanction period

d. The date of transfer is the date the tenancy-in-common was
transferred

3. Evaluate for transfer of assets when the a/b or a/b's spouse changes
ownership interest in property from fee simple or tenancy-by-the-
entirety to tenancy-in-common interest.

a. The uncompensated value is the equityin the tenancy-in-common
interest less any compensation received

b. For Medicaid eligibility purposes, encumbrances on real property
that is held by tenancy-in-common apply to the entire property. The
equityin the tenancy-in-common interestin real propertyis:

(4) The CMV of the property multiplied by the tenancy-in-common
share,

(2) Less the encumbrances on the property multiplied by the
tenancy-in-common share

c. In the event there is an encumbrance that applies to only the
tenancy-in-common interest, subtract the full amount of the
encumbrance from the result of the CMV of the property multiplied

by the tenancy-in-common share. If an encumbrance applies only to
the other tenancy-in-common share, do not deduct from the a/b's
tenancy-in-common interest.

F. Single Premium Endowment Policies

The policy is an endowment investment instrument similar to an annuity
that is not actuarially sound. The pure endowment policy pays a benefit
only to those persons who survive a certain period of time The policy has
no cash value and payments are irregular or a balloon payment at
matunty.

The purchase of a single premium pure endowment policy is considered
an uncompensated transfer. Count the total amount of the purchase pnce
of the endowment policy as the uncompensated value of the transfer.

G. Regular Oonations/Gifts

A pattern of giving regular donations/gifts to chanties, religious
organizations or family members can indicate intent other than to qualify
for Medicaid. For example, the a/b regularly gives each family member



$1,000 at Christmas and birthdays Do not impose a sanction when an
asset was transferred solely for a reason other than to become eligible for
Medicaid.

1. In making the determination, consider the following:

a. The a/b's or the a/b's spouses'ge, general health, living
arrangement, and amount of assets retained to meet future
needs at the time of the transfer;

b. How the a/b expected to meet his medical and other living

expenses without the transferred asset;

c Whether the transfer by the a/b or the a/b's spouse to a charity,
religious organization, or family member was made when the
a/b or the a/b's spouse did not anticipate needing Iong term
medical care.

2. Document the response provided to the considerations listed above.
The a/b or the a/b's spouse or the a/b's or the a/b's spouse's
representative must also provide a written description of the
gifts/donations, including date, amount, and beneficiary.

3 In addition to fhe written evidence provided as listed above, evidence
from other sources may be considered. Examples of other sources
include but are not limited to bank records, medical records or oral or
written statements from persons knowledgeable about the a/b's or the
a/b's situation and the transfer of assets.

H. Personal Services and Continuing Care Contracts
Signed on or After November 1, 2007

This does not pertain to Continuing Care Retirement. Communities
(CCRC) that provides a continuum of care under a contract. See MA-

2230, Financial Resources, X 0 for policy concerning a CCRC For
personal services and continuing care contracts signed on or after
November 1, 2007, the following applies



1. Personal services and continuing care contracts are not asset transfers
when the value of the transferred assetsis an amount thatis at least
equa/ to the value of the services to be received and all of the following
conditions are met.

a. A wntten contract between the aid or the alb's spouse and the
provider of the services is signed before services are delivered
and payment made. The contract is dated and either party is
able to terminate the contract; and

b. The contractis signed by the alb or the aib's spouse or a
representative legally authorized through a power of attorney,
general guardianship, or guardianship of the estate; and

c. At the time the alb or the alb's spouse receives services
provided under the terms of a personal services contract, the
alb or the aib's spouse who is receiving the services is not
residing in a nursing facility or intermediate care facility for the
mentally retarded

However, the contract is a transfer of assets if:

(1}The a/b receives services under the terms of a personal
services contract while he or she is residing in a nursing facility or
intermediate care facility for the mentally retarded or

(2}The a/b's spouse receives services under the terms of a
personal services contract while he or she is residing in a nursing
facility or intermediate care facility for the mentally retarded, and

d. At the time the contract is signed, the services have been
recommended in writing and signed by the a/b's or the a/b's
spouse's physician as necessary to prevent the entry of the a/b
or the a/b's spouse to a nursing facility or intermediate care
facility for the mentally retarded. Such services may not include
the providing of companionship, visits, or spintual wellbeing, and

e. The county department of social services verifies the agreement
by reviewing the written contract between the a/b or the a/b's

spouse and the provider of the services The contract must
show the type, frequency and duration of the services being
provided to the a/b or the a/b's spouse and the amount of
assets being transferred by the a/b or the a/b's spouse to the
provider of the services. If the amount of assets transferred in

return for the services is greater than the fair market value of the
services that can be expected to be received by the a/b or the
a/b's spouse under the terms of the contract, the a/b or the a/b's

spouse will be considered to have transferred the asset for less
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than fair market value.

(1) The uncompensated amountis the value of the transferred
assets that exceeds the value of the services expected to be
provided under the contract.

(2) Fair market value of the services expected to be provided to the
individual or the individual's spouse under the contract is
established by the written statement of an area business which
provides such services. If the services cannot be purchased on
the open market or a business that provides the service cannot
be located, use the state minimum wage amount.

2. At application and at each redetermination of eligibility, the a/b or the
a/b's spouse or his representative must present to the county
department of social services a statement from the provider of the
services that documents the amount and type of services provided.

3. Termination of the contract or failure to receive the services at the
frequency and value specifiedin the contract constitutes a transfer of
assets for less than fair market value. The uncompensated amountis
the amount paid which exceeds the fair market value of the services
received

4. If the a/b or the a/b's spouse who has a personal services contract is
admitted to a nursing facility or intermediate care facility for the
mentally retarded, from that date forward any contract or the remainder
of an existing contractis considered a transfer of assets for less than
fair market value The uncompensated amount is the amount paid
which exceeds the fair market value of the services received.

I. Transfers for "Love and Consideration"
'I. Evaluate for transfer of assets when an a!b gives cash or other assets

to a family member, relative, or friend for care or services that were
provided for free in the past.

2. Unless there was a written agreement for compensation at the time the
care or service was received, the transferis uncompensated.

3. If the agreement or the terms of the agreement are contradictory or
inconsistent, refer to MA-23Q3, Verification Requirements for
Applications, to evaluate for conflicting information.

X. ADDITIONAL EXCEPTIONS TO APPLYING TRANSFER
SANCTION
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Except for the allowable transfers outlined in Vll., Vill., and IX. above,
presume all other transfers are made to make the individual eligible
for payment of institutional services or in-home health services and
supplies after the individual has received institutional services.

Evaluate each situation on a case-by-case basis. It may be done as part of the
application process, redetermination, change in situation, or appeal The
individual or his representative may rebut. the presumption and provide evidence
that the transfer was made exclusively for a reason other than to establish
eligibility for Medicaid Additionally, he may rebut the value of the transferred
asset or the value of compensation received See XIII. below

Do not apply a transfer sanction when the a/b has been granted a waiver for
undue hardship or when one of the situations in XI below is verified. Refer
to MA-2245, Undue Hardship Waiver for Transfer of Assets, for procedures to
determine if an undue hardship exists.

XI. NON-ALLOWABLE TRANSFERS

Some transfers have special rules based on the type of asset transferred. Apply
the following rules.

A. Date of Transfer for Real Properfy or /nterestin Real
Property

The date of transfer for real property is the day the deed is signed by the
grantor, delivered, and accepted by the grantee. Unless fraud is
suspected, it is presumed this is the date recorded on the front of the
deed The deed does not have to be notarized or registered in order to be
a valid title transfer. However, a deed of giff must be registered within 2
years to remain valid

B.Transfer of Contiguous Property When The A/B or
A/B's Spouse Does not Have Ownership Interest in
the Principal Place of Residence
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'/. Up to $12,000 value of contiguous property is excluded in determining
resource eligibility (See MA-2230, Financial Resources) when the a/b
or the a/b's spouse does not have ownership interestin the principal
place of residence. This exclusion is not a homesite exclusion For
contiguous property to be excluded as the homesite, the a/b must have
an ownership interest in the principal place of residence.

2. lf a non-allowable transfer of contiguous propertyis made and the a/b
or the a/b's spouse does not have an ownership interest in the
principal place of residence, determine the sanction period using the
total uncompensated value of the property. Do not subtract the
$12,000in determining the value of the property.

For example, property contiguous to the pnncipal place of residence in

which the a/b has no ownership interest has an equity of $20,000.
Exclude $12,000 of the equity in determining countable assets. If the
property is transferred, evaluate for a sanction Use the full $20,000
equity in determining the sanction penod.

C. Joint Ownership of Liquid Assets
'I. Evaluate for transfer of assets when the a/b takes any action that

eliminates his ownership or reduces his control of a liquid asset.
Examplesinclude when the a/b adds anotherindividual(s) to a bank
account or certificate of deposit.

l3etermine if a resulting trust exists. The transfer is a resulting trust if

the asset is in another person's name but it is held for the benefit of the
a/b and the person holding the asset retains no legal interest in the
asset and will not benefit from the disposal of the asset If a resulting
trust is verified, there is no sanctionable transfer.

2. The date of transfer depends on the action:

a The date of transfer for an "or"account is the date the assetis
actually reduced.

EXAMPLE The a/b added his niece's name to his $30,000 savings
account in January so either party could access the account
independently This is an "OR" account (For Medicaid purposes,
the entire $30,QQQ would still be considered available to the a/b.) In

April, the niece withdraws the $30,000 from the joint account and
puts it into her own account The date of transfer is the date the
niece actually withdrew the funds. However, if the niece withdraws
the money and uses it. on behalf of the a/b, there is no transfer



b. The date of transfer for an "and" account is the date the alb
reduces his control of the asset.

EXAMPLE The same situation as above, but the account is
changed to an "AND" account An "and" account requires the
signature of both parties to access. The date of transfer is the date
the niece's name was added to the account because that is the day
the a/b reduced his control of the asset

O. Transfers Involving Countable Trusts

Note Any time you learn the a/b or financially responsible spouse or
parent created a trust or is the beneficiary of a trust, report it to DMA,
Third Party Recovery Section The telephone number is 919-647-8100.

1. Except for the specific trusts describedin Vlli. above, evaluate trusts
created by the alb with his funds as either

a An available asset to the a/b, or

b A transfer of asset.

2. Refer to MA-2230, Financial Resources, to determine what portion of
the trustis an available asset to the alb. The amount thatis unavailable
to the alb is subject to a transfer sanction.

3. Revocable Trust

a. The date of transfer for a revocable trust is the date a disbursement
from the trust is made to someone other than the a/b.

b The uncompensated value of the transfer is the actual amount paid to
an individual other than a/b

4 irrevocable Trusts

a The date of transfer is the date the trust is established

b. The uncompensated value is the portion of the trust that was made
unavailable to the a/b on the date the trust is established Do not
subtract any payments made from the trust after the trust was
established

c Treat additions to existing trusts as a new transfer based on the date
of the addition. Additions include undistributed interest earned on the
trust pnncipal



E. Stream of Income

1. A stream ofincomeis income received on regular basis such as a
pension or rental income from property.

2. When a stream ofincome is transferred or diverted, treat each
payment as a separate transfer.

F. Transfer of Income Producing Property

I. If a homesite becomes income producing, it remains a homesite for
transfer of asset purposes ifit meets the critenain VII.B.1.Evaluate
transfer of homesites, including those that have become income
pl oduclng.

2. Ifincome producing property that meets the 6% net annual income test
(See MA-2230, Financial Resources, for policy on the 6% net annual
income test.), is transferred, evaluate for transfer of assets

The uncompensated value is the value of the property less any
compensation received less any amount used to pay off an
encumbrance Do not deduct $6,000

3. When evaluating a transfer ofincome producing property, do not
consider a stream ofincome.

G. Inheritance

A transfer also occurs when an individual takes action to waive or
renounce an inhentance to which he is entitled

XII. TRANSFER SANCTION

XIII ~ REBUTTAL

A. General

Advise the a/b using the DMA-5161, Transfer of Asset Below Current
Market Value, of the transfer(s) considered, the sanction penod, the right
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to rebut the value of the asset transferred, the nght to rebut the
presumption or provide evidence to prove the transfer was made
exclusively for a purpose other than establishing Medicaid eligibility, the
right to prove ihe compensation received is greater than established, the
right to prove the a/b has been defrauded, the nght to prove the asset has
been returned, or nght to prove intent to dispose asset at current market
value

l. Also advise that he may:

a Rebut the presumption that the asset was transferred to
establish or retain Medicaid eligibility, or

b. All or a portion of the asset has been returned, or

c After the date of transfer the money was spent for the benefit of
the a/b or the a/b's spouse.

Follow notification procedures in XIV.B. below.

2. The a/b or the a/b's spouse must show by the greater weight of the
evidence that

a The transferred asset is less than the value established by the
county dss, or

b The value of compensation received is greater than the value
established, or

c. At least two attempts to dispose of the asset for current market
value, or

d. All or a portion of the asset has been returned, or

e. The money has been spent for the benefit of the a/b or the a/b's
spouse, or

f. The asset was transferred solely for a purpose other than
qualifying for Medicaid.

The evidence presented (wntten or oral) must be more persuasive than
all evidence presented to the contrary

The rebuttal evidence may include the a/b's {spousellegal
representaiive) statement regarding the circumstances of the transfer,
including the specific reason the asset(s) was transferred, the date of
transfer, the name and relationship of the person{s) to whom the asset
was transferred, and any compensation received Examples of
evidence are oral or written statements from persons knowledgeable
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about the situation, medical records, and bank records

8. Rebutting the Value of the Transferred Asset and
Amount of Compensation Received

I. To prove that the value of transferred assetis less than the value
established by the county, the aid or the aid's spouse must provide a
signed written statement from a knowledgeable person located in the
same geographic area in which the property is located. The
knowledgeable person cannot be a family member, friend or someone
who stands to gain from the transaction. The statement must include.

a. A description of the asset that clearly identifies the asset,

b. A specific statement as to the value of the asset and when the
value was determined,

c. The reason for establishing the lesser value, and

d. The basis for the source's knowledge of the value of the
property.

A "knowledgeable person" is an individual involved in the sale or
appraisal of the type of asset in question, involved in the financing of
sales of the type of asset in question, an official of the local property
fax ~urisdiction, or other person who can establish in the wntten
statement that he is knowledgeable of the value of the type of asset in

question The "same geographic area in which the asset was located"
is the same area as covered by local radio, television, newspaper or
other media

2. lf the evidence provided proves that the value of the transferred asset
is less than the value established under policy, recalculate the
uncompensated value using the lesser value.

a If the a/b or the a/b's spouse received no compensation for the
transferred asset, shorten the sanction penod according to the
reduced value of the transferred asset.

b If the a/b or the a/b's spouse received compensation for the
transferred asset with a fair market value that is at least equal to
the reduced value of the transferred asset, do not impose a
sanction period.



c. If the a/b or the a/b's spouse received compensation for the
transferred asset with a fair market value that is less than the
reduced value of the transferred asset, shorten the sanction
period according to the reduced uncompensated value of the
transfer.

3. To prove that the value of compensation received in return for a
transferred assetis greater than the value established under policy, the
a/b or the a/b's spouse must provide evidence of the greater value.
Examples of evidence include cancelled checks, receipts, bills of sale,
records of a bank or other financial institution that establishes the value
of compensation received For compensation receivedin the form of
real or personal property, use the evidence listed in XIII B. above.

If the evidence provided proves that the value of the compensation
received for a transferred asset is greater than the value established
by the county, recalculate the uncompensated value of the transfer
based on the greater value of the compensation.

a If the a/b or the a/b's spouse received compensation for the
transferred asset with a fair market value that is at least equal to the
value of the transferred asset, do not impose a sanction

b If the a/b or the a/b's spouse received compensation for the
transferred asset with a fair market value that is less than the value
of the transferred asset, shorten the sanction period to the reduced
uncompensated value of the transfer.

4 To prove that all or a portion of a transferred asset has been returned,
the a/b or the a/b's spouse must provide evidence establishing the
return of the asset. Examples of evidence includes property deeds,
closing statements, property fax records, financial statements, records
of banks or other financial institutions, deeds of trust, title transfer
records, contracts and other legally b~nding agreements. The asset may
be returned beyond the time required to provide evidence. Therefore,
allow the a/b an additional l2 days in which to provide the evidence.

a Do not apply a sanction when the entire transferred asset is returned.

b. VVhen a portion of the transferred asset is returned, reduce the value
of the transferred asset by the value of the asset returned.
Recalculate the sanction penod based on the reduced value of the
transferred asset. See XII E above



5. To prove that money has been spent for the benefit of the alb or the
alb's spouse after the date of the transfer, the alb or the alb's spouse
must present the following documents. cancelled checks, receipts, bills
of sale, bank or other financial institution records, or other records that
prove fhe amount of money spent, the date on which it was spent, any
goods or services purchased for the aib or the alb's spouse and that
the alb or the alb's spouse was the beneficiary of the benefit from
these expenditures. The asset may be returned beyond the time
required to provide evidence. Therefore, allow the aid an additional 12
days in which to provide the evidence.

a. Do notimpose a sanction when the amount of money spent for the
benefit of the alb or the alb's spouse after the date of the transferis
at least equal to the uncompensated value of the transfer.

b. When the amount of money spent for the benefit of the alb or the
alb's spouse after fhe date of the transferis less than the value of
fhe transferred asset, reduce the uncompensated value of the
transfer by the amount of money spent after the date of the transfer.
Shorten the sanction period according to the reduced
uncompensated value of the transfer.

C. Establishing That a Transfer of Assets Was for a
Reason Solely Other Than fo Become Eligible for
Medicaid

Do not impose a sanction when an asset was transferred solely for a
reason other than to become eligible tor Medicaid. The following situations
establish that an asset was transferred solely for a reason other than to
become eligible for Medicaid

'I. The asset was stolen The aib or the a/b's spouse must provide greater
weight of evidence which may include but is not limited to a report to
law enforcement officials.

2. The alb has been defrauded.

a Refer the case to protective services and/or if there is a legal
representative, the clerk of court, to pursue possible reversal of the
action and return of the asset to the a/b.

b Do not apply a transfer sanction when Adult Protective Services
investigates and determines that the a/b is a victim of fraud and did
not take the action with the intent of becoming eligible for Medicaid

c The a/b or the a/b's spouse must provide greater weight of evidence
which may include but is not limited to a report to law enforcement
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officials

3. The a/b or the a/b's spouse is a victim of exploitation. The a/b or the
a/b's spouse must provide through the greater weight of evidence which
may include:

a. Proof that includes substantial evidence that the a/b or the a/b's
spouse is a victim of exploitation due to the illegal or improper use of
a disabled adult or his assets for another's profit or advantage

b Proof of a request to the county department. of social services for
adult protective services for the a/b or the a/b's spouse.

c The a/b or the a/b's spouse must provide greater weight of evidence
which may include but is not. limited to a report to law enforcement
officials

4. The a/b or the a/b's spouse is a victim of actual or threatened abuse.
The a/b or the a/b's spouse must provide through the greater weight of
evidence.

a Proof that includes greater evidence that the a/b or the a/b's spouse
is a victim of actual or threatened abuse due to the willful infliction of
physical pain, in]ury or mental anguish, unreasonable confinement,
or the willful deprivation by a caretaker of services which are
necessary to maintain mental and physical health, and

b. Proof of a request to the county department of social services for
adult protective services for the a/b or the a/b's spouse

c. The a/b or the a/b's spouse must provide greater weight of evidence
which may include but is not limited to a report to law enforcement
officials.

5. The transfer of assets occurred as part of a regular, in frequency and
amount, pattern of giving. The greater weight of evidence must include
written records that clearly document the pattern of giving. Such records
include, but are not limited to bank account records and property
transfer records.

6. In situations other than those noted in XIII.C. 'I. through 5. above, when
an a/b or an a/b's spouse alleges that the transfer of assets was made
solely for a reason other than to become eligible for Medicaid, evaluate
the evidence presented. The evidence might establish another reason
for the transfer. However, if establishing Medicaid eligibility for
institutional services orin-home health services and supplies after
receiving institutional services was also considered, the transfer was
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not exclusiveiy for a purpose other than to establish or retain Medicaid
eligibility.

a In making the determination, consider the following:

(I) The a/b's or the a/b's spouses'ge, general health, living arrangement,
and amount of assets retained to meet future needs at the time of the
transfer,

(2) How the a/b expected to meet his medical and other living expenses
without the transferred asset,

{3)Whether the case record documents any inquiry by the a/b, the a/b's

spouse, representative, or other interested party about asset limits for
Medicaid, or other eligibility requirements for Medicaid;

(4) VVhether the a/b or the a/b's spouse, representative, or other interested
party consulted or hired an attorney for estate planning purposes,

{5)VVhether the individuals who provided the knowledgeable statements
concerning the circumstances of the transfer stand to gain in any way
from the transfer,

(6) Whether the transfer is a one-time gift by the a/b or the a/b's spouse
to a chanty, religious organization, or family member made when the
a/b or the a/b's spouse did not anticipate needing long term medical
care.

b. Document the response provided to the considerations listed in

XIII.C.6.a.above. The a/b or the a/b's spouse or the a/b's or the a/b's
spouse's legal representative must also provide a complete written
accounting of the transfer, including all relevant documentation that
shows the following.

(1) The a/b or the a/b's spouse's purpose for transferring the asset,

(2) The a/b or the a/b's spouse's attempts to dispose of the asset at fair
market value;

(3) The a/b or the a/b's spouse's reasons for accepting less than fair
market value such as

(a) A forced sale was done under reasonable circumstances;

{b) Little or no market demand exists for the type of asset transferred;
or
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(c) The asset was transferred to settle a legal debt approximately equal
to the fair market value of the transferred assets, and

{4)The a/b or the a/b's spouse's relationship, if any, to the persons to
whom the asset was transferred

c. In addition to the wntten evidence provided in XIII.C.6 b above,
evidence from other sources may be considered. Examples of other
sources include but. are not limited to bank records, medical records
or oral or written statements from persons knowledgeable about the
a/b's or the a/b's situation and the transfer of assets.
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