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 Despite the nation’s slow economic recovery, 
state and federal governments are expanding and 
extending roadways and infrastructure at a pace 
not seen since Eisenhower was president.  If you 
own or lease commercial property in or near an 
area marked for expansion, make sure you are 
fully compensated if the property is condemned 
to make way for the project.

The Offer
 When the government uses its power of 
eminent domain to condemn real property for a 
public purpose, it must appraise the property and 
offer “just compensation” to the owner.  Often, 
though, the government’s offer will not constitute 
full compensation.    
 As an owner, you can decline the government’s 
offer, but follow all the rules if you do.  There 
are time limits that must be met and specific 
procedures that must be followed.  If you fail to 
comply, you may waive the right to challenge the 
government’s offer.

Assessing Your Damages (Complete Taking)
 When your entire property is being taken, the 
valuation is less complex because there is no 
“remainder” to consider.  That does not mean, 
though, that the government’s offer should be 
accepted without further thought on your part.  
All too often, the government’s appraisal will 
focus solely on the value of the land seized.  
However, you may incur other losses.  You might 
lose earnings due to the loss of location or due 
to the time needed to relocate.  You might have 
moving expenses and costs involved in storing 
inventory and equipment.  These are rarely 
reflected in the government’s initial offer.

Assessing Your Damages (Partial Taking)
 Partial takings (when the government 
condemns only a portion of your property) can 
become very complex.  You may be entitled to 
severance damages for the diminished value of 
the property not condemned.  These damages 
may include loss of access, diminished access, 
expenses for moving inventory and personal 
property, and expenses for relocating fixtures and 
equipment.  

Commercial Leases
 Often the property condemned is subject to a 
commercial lease agreement between a landlord 
and tenant.  While some detailed lease agreements 
will address the effects of a partial or full taking, 
more often than not the lease agreement is silent 
on the topic of condemnation.  
 When the entire property is taken by the 
government, the tenant may be entitled to 
compensation for moving expenses.  The 
complexity comes in determining how much, 
for what and from whom the tenant should 
recover damages.  Partial takings create 
additional complexities.  Should the lease 

terminate or should there be a rent adjustment?  
Does compensation depend on whether the 
condemnation affects access only, or on whether 
a portion of the parking lot or parts of the 
building are condemned?  These are only a few 
of the many questions that must be addressed 
when the condemnation affects property under a 
commercial lease. 

Controlling the Tax Affect
 The compensation you receive for the 
condemned property may result in you being hit 
with a tax bill.  This is one of the many reasons 
it is important to engage professionals before 
accepting the government’s offer.  Good counsel 
is particularly important in the context of a partial 
taking, where some control may be exerted over 
the allocation of the compensation between the 
property taken and the remainder.
 When the amount you as the owner receive 
exceeds the tax basis in the property, you can defer 
paying tax on the gain if a replacement property 

is acquired that is “similar” 
to the condemned property.  
There are time limits 
for electing the deferral  
and for buying a 
replacement property, so 
it’s important to be clear on 
the rules.    

Bottom Line
 When the government takes your property, 
there are many issues to consider to ensure you 
are fully compensated for all your damages and 
that you are compensated in a fashion to have the 
best tax result for you.  Ask questions.  Get solid 
advice.  You will be glad you did.

Mark K. York is a litigation attorney with 
Carruthers & Roth, P.A. and focuses his practice 
on commercial, construction and employment 
disputes, as well as medical malpractice and 
insurance defense matters. He can be reached at 
336.478.1152 or mky@crlaw.com.
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