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 While it’s no secret that opening a culinary  
enterprise is a risky proposition with high failure 
rates, a surprising number of Triad establishments 
have closed their doors recently.  They simply 
have been unable to weather the harsh economic  
pressures plaguing our local markets.  
 Growing up in a family of Greek immigrants 
who made their living in the restaurant trade, I 
know the many challenges inherent in running an 
independently-owned restaurant – even under the 
best of economic conditions.  As I bussed tables 
and cooked alongside my father, I learned about 
the significant operational hurdles that must be  
overcome to succeed in this competitive industry.
 In light of rising food costs and decreased  
consumer demand, a brilliant restaurant concept 
or exceptional culinary products will no longer  
suffice.  A restaurateur must take a “best practices” 
approach to the operations side of the business as 
well, and that includes being cognizant of potential 
legal pitfalls.  In fact, taking appropriate legal steps 
to safeguard your business can be an indispensable 
ingredient in the recipe for success.  
 If you are preparing to launch a restaurant  
venture, here are a few tips to help minimize your 
risks.
 • Form a separate legal entity.
 From cases of food poisoning to a customer 
slip and fall, there are many potential liabilities 
and lawsuits inherent in the restaurant business.  
Though you can still be held personally liable for 
instances of negligence and for certain federal and 
state tax obligations (e.g., sales taxes and employ-
ment taxes), forming a separate legal entity to own 

the business can insulate your personal assets from 
many risks. 
 Choosing the appropriate business entity can 
also provide tax savings.  Most restaurateurs  
operate as an S-corporation or LLC to avoid double 
taxation on restaurant profits.  The S-corporation 
may be preferable to save some employment taxes, 
but the LLC may be more attractive if you have  
investors expecting preferred returns. Carefully 
analyze which approach is best for you.
 Regardless of the business entity you choose, 
respect the structure once it is formed. Don’t com-
mingle business and personal funds. Make certain 
you comply with all applicable state laws in order 
to maintain the protection the legal entity affords.  
 • Protect your trademark.
 The goodwill associated with a restaurant name 
or trademark can be invaluable, especially if there 
are plans for expansion or franchising over time. So 
take appropriate measures to protect your rights to 
the name and/or trademark you choose.
 • Negotiate a favorable lease.
 Locating an appropriate venue can be the most 
important decision facing a restaurateur.  But it’s 
also vital to negotiate a tenant-friendly lease for 
that ideal location and record it with the local  
Register of Deeds.  Being obligated to repair a 
leaky roof or faulty furnace can be fatal to many  
capital-strapped businesses, so put repair obli-
gations on the landlord.  Also, secure a building  
inspection before signing the lease.  
 Make sure your landlord gives representations 
indicating any equipment is in good working order.  
If purchasing equipment from a previous tenant, 

determine if there are any 
outstanding liens, and  
secure a tax clearance  
letter from the North 
Carolina Department of 
Revenue.          
 • Document your loan.
 Many restaurant entre-
preneurs capitalize their 
business with a loan from a relative or with an  
infusion of their own cash.  You may want to  
document such loans with a promissory note  
secured by restaurant assets.  You will likely want 
to file a Uniform Commercial Code (UCC) financ-
ing statement to establish the lender’s lien priority 
vis-à-vis other restaurant creditors. 
 • Comply with employment laws. 
 Finally, be aware of the many laws governing 
treatment of your employees, including hiring prac-
tices, wages and payroll administration.  Compile a 
written employee handbook to encourage employ-
ee compliance with your expectations.  A properly 
documented employment policy and conspicuously 
displayed federally mandated employment notices 
can protect you against employment law claims.  
 Aspiring restaurateurs who follow these tips  
prior to opening a new restaurant may have a  
winning recipe for success. 
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